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NATI ONAL ORGANI ZATI ON ON :
DI SABI LI TY, et al. : ClVIL ACTI ON
V.
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et al. : NO. 01-1923

VEMORANDUM

Padova, J. Cct ober , 2001

Plaintiffs, organizations who advocate for the disabled,
menber shi p organi zati ons of persons with disabilities, and di sabl ed
individuals, filed this action on April 19, 2001. The Amended
Conplaint alleges that the Conm ssioners of the Gty of
Phi | adel phia in charge of elections and the purchase of voting
machi nes, the City of Philadel phia, the Philadel phia Board of
El ection, and the Secretary of the Commonweal th of Pennsylvania
have violated Plaintiffs’ civil rights under the Anericans wth
Disabilities Act (“ADA’), 42 U.S.C. 8§ 12132 (1994), and Section 504
of the Rehabilitation Act of 1973 (the “Rehabilitation Act”), 29
US. C 8§ 794(a) (1994), by denying themequal and integrated access

to polling places and accessible voting nmachines.? Before the

Plaintiffs initial Conplaint alleged clains only against
the Gty Comm ssioners. On Cctober 10, 2001, the Court dism ssed
the clains brought by the visually inpaired Plaintiffs, wthout
prejudice, for failure to join an indispensable party pursuant to
Fed. R Cv. P. 12(b)(7). Plaintiffs filed an Anended Conpl ai nt
on Cctober 15, 2001, nam ng, as additional parties, the Cty of
Phi | adel phi a, the Phil adel phia Board of Election and the
Secretary of the Commonweal th of Pennsyl vani a.



Court is Plaintiffs’ Mtion for Cass Certification. For the
reasons which follow, the Mdtion wll be granted.
| . BACKGROUND

There are nine individual Plaintiffs who have either
visual or nobility inpairnments who seek to represent a class of
simlarly situated disabled voters. The wvisually inpaired
Plaintiffs, Denice Brown, Patrick Conorato, Suzanne Waters, Suzanne
Erb, and Fran Fulton, are all legally blind. The nobility inpaired
Plaintiffs, Jesse Jane Lewis, Theresa Yates, Julia Canpol ongo, and
Karin Di Nardi, use wheelchairs to anbulate. There are also four
organi zational Plaintiffs, National Organization on Disability,
Li berty Resources, Inc., Pennsylvania Council of the Blind, and t he
Nat i onal Federation of the Blind of Pennsyl vani a.

Plaintiffs allege that Defendants have discrimnated
against themin the voting process in violation of the ADA and the
Rehabilitation Act by purchasing new electronic voting nachines
which are not accessible or independently usable by visually
di sabl ed voters. Plaintiffs further allege that Defendants have
di scrim nat ed agai nst themby failing to sel ect accessi ble polling
pl aces or nodify polling places to make them accessi bl e to persons
wWth nobility inpairnments. Plaintiffs seek injunctive relief on
behal f of thenselves and a class of simlarly situated voters.

Plaintiffs seek certification of a class nade up of the

fol |l owi ng subcl asses: (1) regi stered voters of Phil adel phia County



who have nobility inpairments which prevent them from voting in
i naccessi bl e nei ghbor hood pol l'i ng pl aces; and (2) blind or visually
inpaired voters who are unable to read or use election ballots
whi ch have not been adapted for persons with visual inpairnents.
(Am Conpl. T 25.) The proposed C ass conprises approximtely
184,000 individuals, slightly nore than one-half of whom are
visually inpaired. (Am Conpl. § 26.)

1. LEGAL STANDARD

To obtain class certification, Plaintiffs nust neet al

four requirenments of Federal Rule of Cvil Procedure 23(a) and at
| east one part of Federal Rule of Cvil Procedure 23(b). Baby Neal
v. Casey, 43 F.3d 48, 55 (3d Cir. 1994) (citing Wetzel v. Liberty

Mutual Ins. Co., 508 F.2d 239 (3d Gr. 1975)). Wen doubt exists

concerning certification of the class, the court should err in
favor of allow ng the case to proceed as a class action. Gaskin v.

Comopnweal th of Pa., No. 94-CV-4048 (E.D. Pa., July 24, 1995), 23

| DELR 61 (citing Eisenberg v. Gagnon, 766 F.2d 770, 785 (3d Gr.

1985). The four requirenents of Rule 23(a) are satisfied only if:

1) the class is so nunerous that joinder of
all nmenbers is inpracticable, (2) there are
questions of |aw or fact common to the cl ass,
(3) t he cl ai s or def enses of t he
representative parties are typical of the
clainms or defenses of the class, and (4) the
representative parties wll fairly and
adequately protect the interests of the cl ass.

Fed. R CGv. P. 23(a).



Plaintiffs allege that the proposed class is maintainable
pursuant to Federal Rule of G vil Procedure 23(b)(2) which
requires that: “the party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby naking
appropriate final injunctive relief or corresponding declaratory
relief with respect to the class as a whole.” Fed. R GCv. P.
23(b)(2). Def endants argue that class certification should be
deni ed because Plaintiffs do not satisfy the third and fourth
requi renents of Rule 23(a) relating to the adequacy of the class
representatives and the typicality of their clains.

I n determ ni ng whet her the cl ass should be certified, the
Court exam nes only the requirenents of Rule 23 and does not | ook
at whether the Plaintiffs will prevail on the nerits. Ei sen v.

Carlisle & Jacquelin, 417 U. S. 157, 177-78 (1973) (“In determ ning

the propriety of a class action, the question is not whether the
plaintiff or plaintiffs have stated a cause of action or wl

prevail on the nerits, but rather whether the requirenents of Rule
23 are net.”) (citations omtted). However, the Court nust also
“carefully exam ne the factual and |egal allegations” made in the

Conplaint. Barnes v. Anerican Tobacco Co., 161 F.3d 127, 140 (3d

Cr. 1998).
Rul e 23(c)(4)(B) provides “that a class may be divided
into subcl asses and each subclass treated as a cl ass.” In this

case, the Plaintiffs seek to divide the class into two subcl asses



because of the differences in the facts and circunstances of the
visually and nobility inpaired Plaintiffs and the relief they seek.

I'11. DI SCUSSI ON

A RULE 23(a)

1. Nunerosity

The Anmended Conplaint alleges that the class nunbers
approxi mately 184, 500 persons with visual and nobility inpairnents.
(Am Conpl. § 26.) There is no m ni mumnunber necessary to satisfy

the nunerosity requirenent. See Moskokwitz v. Lopp, 128 F.R D

624, 628 (E.D. Pa. 1989). The statute does not require “any
particular nunber or require that joinder of all nenbers be
i npossi ble, so long as a good faith estimate of the nunber of cl ass

menbers is provided.” Stewart v. Associ ates Consuner D scount

Co., 183 F.R D. 189, 194 (E.D. Pa. 1998). The Court nay use commopn
sense assunptions to support a finding of nunerosity. 1d. Conmon
sense dictates that where the class nunbers in the thousands that
“joinder of all would be inpracticable and that the nunerosity
requi renent has been satisfied.” 1d. The size of the proposed
cl ass makes j oi nder i npracticabl e and, consequently, the nunerosity
requirenent is nmet in this case.

2. Commonal ity

“The commonal ity requirenent is satisfied if the named
plaintiff shares at |east one question of fact or law wth

gri evances of the prospective class. Cl asses seeking injunctive



relief ‘by their very nature often present common questions

satisfying Rule 23(a)(2).’” Duffy v. Massinari, No.C v.A 99-3154,

2001 W. 683802, at *4 (E.D. Pa. June 15, 2001) (citing Baby Neal v.

Casey, 43 F.3d 48, 56 (3d Cr. 1994). Plaintiffs assert that the
named Plaintiffs and the proposed subclass nenbers have the
follow ng questions of law or fact in comon: “whether Defendants
violated the Americans with Disabilities Act . . . and Section 504
of the Rehabilitation Act . . . by failing to ensure that voters
with nobility or visual inpairnments have access to nei ghborhood
pol I'ing pl aces and voting nmachi nes that are i ndependently usabl e by
blind or visually inpaired persons.” (Pls.” Mem at 6.) The all eged
discrimnatory acts of Defendants are the sane with respect to the
named Plaintiffs and the subclasses they seek to represent. As
Plaintiffs seek injunctive relief against Defendants, who are
al l egedly engaged in a common course of conduct on a classw de, or
subcl ass wi de, basis, the commonality requirenent is net in this

case. T.B. v. School Dist. of Phil adel phia, No.C v.A 97-5453, 1997

W. 786448, at *4, (E.D. Pa., Dec. 1, 1997).

3. Typicality

“Aplaintiff’s claimis typical if it arises fromthe sane
event or course of conduct that gives rise to the clains of other
class nmenbers and is based on the sane legal theory.” T.B. v.

School Dist. of Phil adel phia, 1997 W. 786448, at *4 (citing Pascal

v. Heckler, 99 F.R D. 80, 83 (E.D. Pa. 1983)). A plaintiff’'s claim



can be typical even if the nanmed plaintiff’s individua
circunstances are “markedly different” from that of the class.
Duffy, 2001 W. 683802, at *5. The nanmed Plaintiff’s clainms need
only be sufficiently simlar to those of the class to allow the
court to conclude that “(1) the representative will protect the
interests of the class and (2) there are no antagonistic interests
bet ween the representative and the proposed class.” 1d.

Plaintiffs assert that the clainms of the named Plaintiffs
are typical of those of the subclasses because they are adversely
af fected by the unlawful conduct of the Defendants in the sane way.
(Pl's.” Mem at 9.) The clains of the proposed subclass of visually
inpaired voters and the clainms of the visually inpaired Plaintiffs
arise fromthe sane facts — the failure of Defendants to purchase
el ectronic voting machi nes with audi o output technology - and are
based on the sane | egal theory — that Defendants’ conduct viol ates
the ADA and the Rehabilitation Act. The clainms of the proposed
subcl ass of nobility inpaired voters and the clains of the nobility
inpaired Plaintiffs also arise fromthe sane facts — the failure of
Defendants to select neighborhood polling places which are
accessi bl e to voters who use wheel chairs — and are based on t he sane
| egal theory — that Defendants’ conduct violates the ADA and the
Rehabi litation Act.

Def endants argue that the Mdtion for Cass Certification

shoul d be deni ed because the clains of the naned Plaintiffs are not



typi cal of the clains of the subcl asses they represent. Defendants
argue, without citing any supporting evidence, that some visually
inpaired voters who can read large type nay be able to use the
el ectronic voting nmachi nes recently purchased by the Cty, because
t hose machines can enlarge the typeface. Def endant al so argue,
again without citing any supporting evidence, that not all nobility
inpaired voters are assigned to inaccessible polling places, and
therefore, the clains of the naned Plaintiffs would not be typical
of the clains of those voters. Defendants further argue that the
named Plaintiffs are not typical because they are subject to unique
def enses because sone of them have voted and two of them Lewi s and
Erb, are nenbers of the Myor’s Commssion on People wth
Disabilities. However, “[Rlule 23(a)(3) requires typicality of the
named plaintiffs' clains, not defenses that may be raised.” Fitch

V. Radnor Industries, Ltd., No.C v.A 90-2084, 1990 U. S. Dist. LEXIS

13568, at *11 (citing Inre Mellon Bank Shareholders Litigation, 120

F.R D. at 37-38.

The clainms of the individual Plaintiffs and the nenbers
of the proposed subclasses are typical in that they challenge the
sanme course of conduct by Defendants: the failure to purchase
accessi ble voting machines and the failure to select accessible
polling places or nmodify polling places to nake them accessi bl e.
The potential factual differences nmentioned by Defendants are too

slight towarrant a finding that the proposed subcl asses of visually



and nmobility inpaired voters do not satisfy the typicality
requi renent and, therefore, the typicality requirenent is satisfied

inthis case. T.B. v. School Dist. of Phil adel phia, 1997 W. 786448,

at *5.

4. Adequacy of representation

“To establ i sh adequate representation, (a) theplaintiff’'s
attorney mnmust be qualified, experienced and generally able to
conduct the proposed litigation, and (b) the plaintiff nust not have

interests antagonistic to those of the class.” T.B. v. School D st.

of Phil adel phia, 1997 W. 786448, at *5. Plaintiffs assert that

their counsel, TomEarle and Steve Gold, have ten and thirty years
of experience, respectively, in federal court class actions and
disability rights. They have also litigated nunerous class actions
to enforce the ADA and the Rehabilitation Act. Plaintiffs also
assert that the nanmed Plaintiffs will fairly and adequately protect
the interests of the class and have no interests which conflict with
ot her cl ass nenbers.

Def endants argue that the Motion for Class Certification
shoul d be denied because the interests of the nanmed Plaintiffs
conflict with the interests of the nenbers of the subclasses.
Defendants claimthat the interests of visually disabled Plaintiffs
who seek to prevent the City from using the electronic voting
machi nes it has al ready purchased conflict with the interests of the

class of nobility inpaired voters because the new voting machi nes



are accessible to the disabled. They also argue that the interests
of the nobility inpaired Plaintiffs in noving polling places to
accessi ble locations conflict with the interests of the class of the
visually inpaired who mght have to travel greater distances to
vot e. Def endants al so argue that, because of these purported
conflicts, the sanme attorneys would not be able to conduct the
proposed litigation on behalf of both subcl asses.

The Court finds that Plaintiffs’ counsel are qualified,
experienced and generally able to conduct the proposed litigation.
The Court further determ nes that the potential conflicts between
the interests of the proposed subclasses are insubstantial and do
not constitute interests which are antagonistic and which would
prevent the nanmed Plaintiffs from adequately representing the
subcl asses they seek to represent. Therefore, the adequacy of
representation requirenent of Rule 23(a) is net in this case.

B. Rul e 23(b) (2)

As the Plaintiffs have net the requirenents for
certification of the proposed class pursuant to Rule 23(a), the
Court nust exam ne whether certification is appropriate under at
| east one part of Rule 23(b). Plaintiffs seek to have this class
certified pursuant to Rule 23(b)(2) because Defendants have "acted
or refused to act on grounds generally applicable to the class,
t hereby making appropriate final injunctive relief . . . wth

respect to the class as a whole.” Fed. R GCv. P. 23(b)(2).

10



Section (b)(2) was “designed specifically for civil rights cases
seeki ng broad declaratory or injunctive relief for a nunerous and

of t en unascert ai nabl e or anorphous cl ass of persons.” T.B. v. School

Dist. of Philadel phia, 1997 W. 786448, at *6. The Anended Conpl ai nt

seeks class wde injunctive relief to renedy Defendants’ alleged
di scrimnation against the subclasses of visually and nobility
i npaired voters. The Court finds, therefore, that certification of
t he proposed subcl asses pursuant to Rule 23(b)(2) is appropriate.
' V.  CONCLUSI ON

For the reasons stated above, the Court concludes that
Plaintiffs have net the requirenents for certification of the class
pursuant to Federal Rule of G vil Procedure 23. Accordingly, the
Court certifies the proposed Plaintiff class for the purpose of
seeking injunctive relief pursuant to Rul e 23(b)(2). An appropriate

O der foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL ORGANI ZATI ON ON :
DI SABI LI TY, et al. : ClVIL ACTI ON
V.

MARGARET M TARTAGLI ONE, :
et al. : NO. 01-1923

ORDER

AND NOW this day of October, 2001, in consideration of
Plaintiffs Mition for CCass Certification (Docket No. 15),
Def endants’ response thereto and Plaintiffs’ reply nenorandum of
law, I T IS HEREBY ORDERED that the Mdtion for Cass Certification
is CGRANTED and the <class shall conprise the followng two
subcl asses:

(1) all nmobility inpaired individuals, includingthose that use
a wheel chair to anbul ate, and who are registered to vote inthe Cty
of Phil adel phia; and

(2) all Dblind or visually inpaired individuals who are

registered to vote in the Gty of Phil adel phi a.

BY THE COURT:

John R Padova, J.



